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duley, P. J., and Gargano, J., concurred.

[Civ. No, 974 Fifth Dist. July 22, 1958.]

BOYD I. ROBERTS. DPetitioner, v. THE SUPERIOR
COURT OIF STANISLAUS COUNTY, 1lespondent;
CREDITBUREAU SERVICES, Real Party in Interest.

[1a, 1b] Justice Couris—Apnpeal—Undertaking—Waiver of. —Code
Civ. Proe,, § 678, relating to undertzkings on sppeal from a
justice court, does nat previsle that the filing <f the appeal
bond eannot be waived, and it was within the power and was
the duty of the superior evnart 1o waive the nndertoking when
appellant sought to proceed di fora pueperis ond sapporied
his motion by Lis owu declaration. tant of his c-unsel. aad two
affidavits of bondiag colpany reproseniauives thar e was indi-
rent and could not. therefore, obhinin an undertaking on appeal.

[2] Coste—Actions in Forma Faaperis—Waiver of Cosis.—The
fees reynired by code scetion or staiute for (e carrying on of
litigation in California courts gruerslly may be waiced when a
litigunt sues or defends in ferma rarposis, but the rule does
not serve to permit these who act (v forma peopers 1o sccure
from the opposite side ecrncessions which woulld require the
opposing party, cr other private persons such as the oficial
court Tcpurter, o pay out money or its equivalent for the pro-
ducticn of transeriprs,

[1] See Tal.Jux2d, Appesl and Error. § 740,
[2] See CaL.Jur.2d, Costs, § 271 Am.Jur.2d, Costs § 47,

MicKE. Dig. References: [1] Justice Courts, §97; [2] Costs. §23.
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PROCEEDING in mandamus to compel the supevior Court
of Stanislaus Counaty to set aside dismissal of an appeal from
a justice court and to proceed with a hearing thereof without
the filing of an undertaking on appeal by an indigent appel-
lant. Peremptory writ granted.

Sheldon L. Greene, Clark I, 1de and John P. Kelley for
Petitioner.

No appearance for Respondent.

Moody & Nelson, Gilbert Moody and Oliver 1. K. Nelson
for Real Party in Interest.

CONLEY. P. J.—This proceeding was instituted by Bowd
L. Roberts in an attempt to secure a waiver of the necessity of
filine an undertaking on appeal in his effort to perfest an
appeal from the Turleck Justice Court to the Suncrior Court
of Stanislaus County when proceodiug in foruta pauperos. The
petition for a writ of mandate shows that en April 18, 1066,
Credit Durean Services seeured a default jndament arainst
petitioner for $154.92 based on a loan agreement befween
Town & Country Firance and petitioner’s son, in which the
petitioner was a eo-signer, On November 245, 1967, Credit
Burcau Scrvices levied on petiticnsr’s 1263 Cheveolet pickup
truck; on November 29 1967, pursuant to svetion 6904 of the
Code of Civil Procedur:. netitiener diod a olaln of excinption
on the alieged cround thaf the pickun truck was used by him
as a tool or implement of a mechanie op arus=in necessary to
carry on his trade. The elalm of exemntion being oppesed, a
trial of the claim was Loand, pursimant ro seetion 52026 of the
Code of Civil Procedure. On January 2. 1963, {he Turlock
Justice Court entered judement donsing potitioner’s claim of
exemption, and the eonstable of the Turlock Justice {'ourt was
ordcred tu procecd with the levy on the 10493 pickap truck and
to sell said truck.

On January 11. 12685 an amended notiee of appea? on issuos
of law and fact was filed with the elerk of the justice eourt,
pursuant to section 132-h) of the Calitoruis Rules of Court.
On January 15. 1068, pursuant to a stipulation between coun-
sel of the contendine rovties, potitioner tunve 4 for an order of
the justice court waivine the wudertaking on anpeal regaired
by section 985.5 of the Code of Civil Preccduve. Inr suppart of
the motion, petitioner asked leave to proeeed in forma pau-
peris and supported sabd wmotion by his own declaration, that

1
i
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of his counsel, and two afiidavits of bonding eompany repre-
sentatives thut petitioner was odizent and eonld not, there-
fore. obiain an undertaking on appeal. The petitioner below
also noted that an enforeed failure to walve the filing of the
wndertaking on the ground of indigency woald be a denial of
due process and of egnal protection of the law under the
Tited Srates Constitation and the Constitution of the State
of California.

The justice eourt judze stated that he did noi know
whetler he had anthority to waive the undertaking, but he
did not want to prejndiee petitioner’s right to a trial de novo
in the superior court and that ke would, therefore, forward
the file to the upper court for filing. This was done, and the
superior court once actually st the ease for trial on April 22,
1968, at 16 am. However, on Feohruary 6, 1968, a notiee of
motion io dismiss the appeal was filed by the opposing side
and on February 16, the notice of motion to vacate the origi-
nal default judgment of April 13. 1966, was made by peti-
tioner with the stipulation that it could be heard on February
91 at the sane time as the motion to dismiss the appeal.

On Febrrary 21, 1868, the motion to dismiss the appeal and
the motion to vacete the default and sot aside the Judgment
were heard on the law and motion ealendar of the superior
court ; peritiency noted timt dismissal of his appeal and denial
of Lis riehit to a trial de novo of his claim of exemption would
violate lis constitutional richrs as it would deny him due
provess andd equal proteciimn of the law. On April 3, 1963, an
amiended decision was rendered by the superior court granting
Crodit Durean Serviees’ inotion 1o Jdismiss the appeal on the
ground of the failure to file an undertaking in the sum of at
Toast S0, The sanarvicr eomirt thus refused to entertain peti-
tioner's appiication 1o proceed (n forma pawperis.

The sole ground for dismissal of the action was that the
appeal bond was not Aied and that such failure could not be
waived, The ecurt states i part in its order:

1) That the defendanis” mertion to file an appeal without
bond hevein is Genied vpon the ground that under and by
virtue of the previsions, of Seetion 573 of the Code of Civil
rocedure relating to appeals from justice eourts to Superior
Courts. quy artemmnted appeal is du fact ineffectual for any
purpose unlegs aivd nntil there has been filed by the proposed
appetlant an wodertakine i the sum of not less than $100.00
executed by two sureties providing thierein for the payment of
the eosts on the appeal
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2% That the proposed appellant in this matter having
failed to file said bond, said attempted appeal is for all pur-
poses ineffectual.”’

[1a] This was an inferential holding that it was legally
impossible for a court in California to waive the filing of the
undertaking en appeal. If, on the other hand, the undertaking
may be waived under the law, the holding of the court below
is wrong. It is our decision that this undertaking may be
waived in a proper case under applicable prineiples, and that
the showing of petitioner was such that it was the duty of the
superior court to waive the undertaking.

In the leading case of Mariin v. Superior Couré, 176 Cal.
289 [165 P. 125, L.I.A. 19183 313], the Supreme Court ruled,
without the possibility of misunderstanding, that the courts
of this state have the rizht to remit legal fees for those who
are not able to pay them and whe plead poverty. The opinion
in that case points out that this state adepted the common law

ment, and that the ccurts under the common law rule had the
inherent power to order that fees provided by law be remitted.
In the opinion. at page 263, it is said: ““It would be strange,
indeed. if cur lesislature should have designed to limit the
applicability of the eode section to the ancient and frequently
most barbarous rajes ond customs of the vounnon law, and in
so doing refuse to take into account the mitization of their
Liarshiess aud the broadsning of the rules themselves which
foliowed the sucoossive enactments of the Engiish statutes. To
the contrary, we hHold thint oar leglslature in its use of the
phrase ‘commen law’ had in contempiation the whole body of
that jurisprudence as it stood, influenced by statute, at the
titue when the code seetion was adopted. And wore than that,
that it emibraeed wiso ia its contempintion the great hand-
maiden and coadjuicr of tiwe common law, equity, . . . Mani-
festly no larm can be Gone by this construction of the
ianguage of the code, sinee that language itself limits the
applicability of tue conunon-law system {o such of its rules
and prisciples as arve uet repuznaunt to nor iacensistent with
the spirit of eur ewn law.”’

[2] That the fees required by code sestion or statute for
the caviring on of Jitigation in our eourts generally mayx be
waived when a NHilgunt sues or defends tn forma pauperis is
the appiicahle rule in Califernia. (Mejors v, Superior Court,
181 Cal 270 [184 P. 18, 6 AL.R. 1274]; Hammond v. Jus-
tice's Court, 37 Cal.App. 500 [174 P. 69]; Willis v. Superior
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Court, 130 Cal. Anp. 766 120 .24 094]: 20 Am.Tur.2d. Costs,
§47, pp. 37-38.) Se» ziso: re proof in }‘a:u;m '-)m'pf;'i?. Adiing
v. E.I. Du Pont dc Nenmours & Co.. Imc., 335 U5, 331, 338.239
[93 L.EEd. 43, 48-19, 60 S.Ct. 85. 11 ALR24 399 1

The guestion here, however, is whether the same rule
applies to those features of litigntion, which reguire vrotee-
tion to opposing litizants in the event they are sueeessful and
are hence entiticd to veeover their gosts. Certain 1t is that the
rule does not serve to permit those who act 70 forme pauperds
to secure from the oppoesite side concesxions which would
require the oppesing pafiy, or some other private persou such
as the official eourt reporter. to pax out moneyr ov its equivy
lent for the production of traunseripts. {(flucker v, S?rg)l,:'zor
Court, 104 Cal.App. 653 [236 P. 7321, Kaufman v. Brown,
106 Cal App.2d 686 [235 P.2d 632]}, and two early cases even
assumed that the filing of an unde: aking is a regw 11‘9;11-‘111: to
perfect an appeal from a juqti-'- ceurt. (Coker v. Superior
Courf, 38 Cal. 177; . [(‘C\,TLT.J v. Superior Courd, 30 Cal. 63.)
Iowever, carly cases nlso nmm out ﬂ 1t the furnishing of an
undertaking is not jJuvisiictional in the strict sense in that
suchk an undertaking may be walved by those whow it is
designed to protect (I’obcn‘ v. Superipr Court of Los Angeles
CmmrJ 38 Cal.App. 199 tl'r':) I’ 003 ; Aalliss v. Superior
Court, 30 CallApp, 632 (195 P, 7117). And modern decisious
hold that the courts have reached the eonclusion in recent
times that the furnishing of a bend or undertaking reguired
for the protection of the costs of successful opposing parties
may be eliminated by a irtal eourt in a proper case under the
principles of pro"-dm-c in formia pauperis. The first of tiiese
cases is Coundy of Suiler v .’\'Hpr"'fm' Counii, 2941 Cul App.2d
770 [53 Cal.Rptr. 4247 ; it held that the trial judge conld
waive the provis'in contained in seetion N47 of the (overn-
ment Code requiring, upsn demand. the filing of an undertak-
ing on the part of anyv plaintiff whe sues a pubiie entiry: the
undertaking. according to the code. shonld amount to $100 for
each plaintiff *‘. . . or sueh greater sum as the court shull fix
upon good eauss shown, . . .7 The code section proceeds:
Tnless the plabdiff files such undertaking swithin 20 days
after servies of a demand therzfor. his action shall be dis-
missed.”” The explivit fanguage of the co;'lc- seetion is stviet
and no exception is noted. Still, the Court of Appeal. '1"!1*?1'd
Appelate District, held that the trial judge had the power to
proceed without the filing of the required undertaking, sa}'mg
at page 775

T .
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¢ Although the Legislature has power o modify or abrogate
common law rules, a general statvte sueh as section 947 does
not diminish judicial authority resting upon the statutory
importation of common law doctrine. ~Neither individualiy
nor collectively are [such statutes] even susceptible of the
construction that the desion of the Jemisiaiure was to deny to
the courts the exercise of their most just and most necessary
inherent power.’ (Martin v. Supcrior Court, supra, 175 Cal.
at p. 297; see also Blevins v. Mullally, 22 Cul App. 510, 533
[135P. 307].) "

The latest case to the same effect was similarly disposed of
by this court (Bank of America v. Superior Court, 255 Cal.
App.2d 575 [63 CalDiptr. 3067). The guestion invelved in
that case was whether or not the real parties in interest were
legally right in their demand that nonresident ltizants should
file security for costs parsuant to section 1030 of the Uade of
Civil Procedure, One A, D Willburn filed an action in the
Fresno County Superior Ceurt agaiust petitioners and others
seeking damazes. On Juiy 23, 1866 potitioners fited & demand
for security for costs. and. therezfrer. on November 17, 1066,
Wilburn was adjudicated « bankrupt. The trustes in bank-
ruptex authorized local counsel to proceed with the action
and suggested to counsel by letter that perhans Willhurn, indi-
vidually, might pest secariry for costs and proceed with the
action as there were ne fund= i the haulirunter estate. There-
afrer, Willburn filed & declaration stating that be had been
adjudged a bankrupt and fied no meney with which to pay
fees or court costs. e morod the conrt for au order exempt-
ing him from the deposit of sseurity for enats; the triad courd
having grauted the motion, the petition for a wrlt of peohibi-
tion followed. This court denied the potirion. iu the opluoion,
at page 377, it is said: ' The Sp'ter oninien, in afirming the
trial court, reviews the historical developwent of the ia forue
paupcris dispensation of an indigent litigant’s Tees. The ophi-
ion notes the distinetion Letween public fees” as eosts which
clearly can be waived under the doctrine of in fuorma pan-
peris. and waiver of security designed to Lisgre an opposing
party Lis egsts. The novel aspect of thie deci+iog is the court’s
conclusion that unless a statuir reanirving (he nosting of secur-
ity for costs elearly and manifestly exnrasses an intent to de-
prive the eourts of thely eomen-inw power to waive foes and
security for costs of an indigent litigant. neder the doetrine
of i1 forma pawperis the court retains this interent power.

“‘Applying this test to Govermmnent Codce seetion 947, the
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court said, at pages 774773 ‘A number of American deei-
sions permit the maintenance of poor persons’ litigation not-
withstanding their inability to comply with cost secarity
statutes. [Citation.] . . .

‘¢ Aceepting as we do the coneept that the California in
forma parperis power covers security for costs. we inquire
whetlier that power is enrtailed by Government ode seetion
047, Tn seemingly mandotory terms, the statute says that the
suit “shall be dismisso.l”” if the plaiutilf fails to file an
undertaking within 20 days of the defendant’s demand.
Despite the superfieinlly mandatory Janguaze. Boyer v,
Couniy of Contra Coste, 235 Cal.App.2d 111, 115 [45 Cal.
Iptr. 58], holds that the filing period specified in section 047
is not jurisdietional; that. as with similur statutes, the courts
lave diseretionary powsr io permit late filing. Section 947 is
hardly less mandatory than statutes requiring filing fees and
jury fees (e.z., Code Civ. Proe., §§405.5, G31). Sueh statutes
do not treneh upon julicial pewer to permit litigation in
Fforma pauperts. Althouch the Legisloture bas power to mod-
ify or abrogate coummn law rules. a geucral statute such as
seetion 947 does not diminish judiein! authority resting upon
the statutory importasion of common law dovtrine, @ Neither
individually nor enllectivels are (such statutes; even suscep-
tible of the construetion that the design of the lewislature was
to deny to the courts th exervise of their most Just and most
necessary inherent power, " [Citatioms, )77

[1b] These two cases are at one with the spirit of madern
decisions in this state amd in the United States, and as the
applicable section of the Code of Uivil Procedurve does not
provide that the filinz of the appen hond cannot be awatived,
we hold that it was wiilin the power of the superior court fo
waive the requirement. i view of this holding. it is wnneces-
sary to cobsider other points urged by petitioner.

The petition for the isuanee of a peremptory writ of man-
date is granted. and the trial court is instrueted to set aside
its disniissal of the appeal, to reinatate the anppeal and to
proceed toa heaving thereof in the satme way as if an under-
taking had been filed in accordanee with the statufe; sale of
the truek by the consteble ix permanentiy enjeined; the stay
order is otherwise set asule.

Stone, J., and Gargano, J., concurred.




