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SHIRLEY ISRIN, Petitioner, v. THE SUPERIOR COURT
OF LOS ANGELES COUNTY, Respondent; COUNTY
OF LOS ANGELES, Real Party in Interest.

[1] Costs—Actions in Forma Pauperis.—Mandamus is & proper
remedy to compel a superior eourt to make an order allowing
an indigent petitioner to prosecute a pending eivil action with-
out prepayment of jury fees.

[2] Attorneys—Compensation—Liens.—Attorneys’ liens are pro-
vided for by legislation ‘n limited instanees (e, Ceode Civ.
Troc., § 763: Lah. Code, § 4903) and may be ereated by express
provision of the rvtainer contract hetween an attorney and
his client. ’

(3] Id.—Compensation—Liens.—As contingent fee contraets arve
subjeet to the normal rule of eenstruction of fidueiary agvee-
ments, a charginr lien will be imposed if the parties manifest
the intent that the attornev shall look to the judrment as
security for Lis fee, though the word “lien” waz not used.

[4] Id.—Compensation—Liens.—In whatever terms an attorney’s
lien under a contingent foe contract is characterized. it is no
morve than 2 sceurity interest in the proceeds of the litigation.

[5] Id. — Compensation — Liens. — An attorner’s lien is an equi-
table rizht to have the fees and costs due him, fnregervices ing
a suit seeuzed to him oft of the judgment or recovery in the
particular action, the attorney being regarded as an enuitable
assignee of the jndgment to the extent of his serviees.

{8] Id.—Compemsation—Liens.—An aitorney’s lien is based, as in
the case of a lien proper, on the natural equity that a party
should not he allowed to appropriate the whole of a judgment
in hiz favor without paying for the services of his attorney
in ohtaining the judgwment.

[7]1 Id.—Compensation—Liens: Contingent Fze Contracts.—A con-
tingent fee contract does not transfer a part of the cause of
action to the attorney but only gives him a lien on the client’s
recovery.

[1] Sec CalJur.2d, Costs, §27; Am.Jur.2d, Costs, §3 47, 30.
[2' See CalJur2d, Attorueys at Law, §5206, 207 Am.Jur2d,

A tLto;'ne}‘r: at Law, §§ 272-308.
McK. Dig. References: [1, 10] Costs, § 23 [2-6] Attorneys, §96;
[7] Attorneys, §§ 96, 102; [8] Attorneys, § 44(5); [9] Attorneys,

"

§ 102
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[8] Id—Sulstitution of Attorneys—Right of Client.—Absent any
relation of an attorner to the subject matter of an action, other
than that arising from his emplovment, the client has the
absolute vight to change his atttorney at any stage in the

action, and the rendition of valuahle services by the attorney
i s this emplorment, ov the elicnt's indebteducss therefor
or for moneys sdvanced in the prosecution ov defense of the
action does not deprive the client of this right.
Compensation—UCsoxntingent Poe Contracts.—An attorney
ires no move than o prolex:ional interest in litiation con-
d for a elient: o huld that 2 erntingent fes contract or
any assignment or Hen ereatrd thesehy gives the atterney the
peneficial rights of a real party in interest, with the eon-
cotritant persenal reqponsibility of financing the litigation,
would demean Lis professjon and distort the purpnse of the
varlous acceptabie metheds of seeviing his fen.

oztz—Actisns in Torma Fauntris—Extent of Right.—The

Lt to proeced in forma nauperls in apnropriate cases may

e denicd on the prouad that ecunsel fork the indizent iti-

vepresents him bueuant o a CO]l[iZl'__{”t‘__;ﬂt fev eontraet,

proving Gemer v. Superior Conrt, 134 Cal.App. 10 [24

Iy

[9]

PROCEEDING in mandamus to ecmnel the Saperier Court
of Lo angeles County to make an crder aliowing petitioner
to proszente a pending eivil acticon without prepayment of jury
fees. Stirley M. ITufstedler, Jadge. Writ zranted.

+

L]
Liltian Finan for Petitioner.

Irmas & Rutter and William A. Rutter as Amiei Curize on
belial? of Petitioner.

Harold W. Kennedy, Connty Counsel, and Donald K. Byrne,
Deputyr (ounty Counsel, for Respondent and Real Party in
Interest,

MOSK, J.—This matter is before us on a petition for writ
amus to compel tlie respondent eourt to make an
order aliswing petitiener to prosecute & pending civil action
without piepoarment of jury fees. [17 The clicies of rem-

[10] Necessity of attoruey on eontingent fee making pauper’s
oath i ~ronert of suit in fera panperis, note, 33 A LR, 731: right
to sue or appeal in forma pauperis as dopendent on showing of
finaneial disebility of atterncy or otier nenparty or nonapplicant,

note, 11 A1, R.2d GOT.
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edy is proper. (Martin v. Superior Court (1917) 176 Cal.
2389 [168 P. 135, L.R.A. 191SB 3131.)

The issue presented is whether an indizeut plainiiff shounld
be denied the right to proceed in formsa pauperis on the sole
ground that his or her attorney, who is presumably solvent,
is acting under a eontingent fee coutract. Tae guestion is
one of fArst improssion i this esurt. but the Distriet Court of
Appeal has held in Gomes v, Superivr Court (1933) 134 Cal.
App. 19 [2& P24 856], that the attoriey’s contingent
interest in the litiration is sufficieni to bov his clinnt from
suing in-forma pauperis. As will appear, we have coneluded
that the Gonics ruie is supported neitlier br sound reasoning
nar by authori*y, and heunce sivuld be dizapproved and a
contrary rule declayed, -

The County of Los Aungeles, ss real party in infovest
enterad a reueral demurrer to the petition for mandate; for
our purposes, thervefore. tie facts alleged U3 petitisner arve
deemed to be trite. (Kiciner v. Garrisen $1547) &2 Cal
App.2ad 442, 445 [187 P.2d 571.) These faets may oe sin
marized as follows: petitioner filed the present action for
persenal injuries and property damace wrvising out of an
antomobile aceident allegedly coused by » nealizenve of
defendant Sylvia Bixhr, At pro oufirence petitioner
demanded a jury trial, and thercaZ ieed a metion for
walver of prepaymeunt eof jury fees on the oround of indi-
gdney, In sapnord of the moticn nevitioner 8led a declaration

averring that she ‘“is unable to nay jury foes or any, other
legal fer® There is 1o way that declara the funds
with whicl: to prasceute Lier acting, as sh aving difienity
raising funds £or foed and other necoesuries, Daclarant has
been incapacitated for work of any Kind since October 25,
1962, the date urcn which she reccived the injuries sued
upon iz the instant case.”” Petitioner’s attorvey also filad a
declaration stating that in her epinion “the plaintiff’s [peti-
tioner’s] best interests will be served by having a jury trial
in the above-entitled matter’'; that she has a eontivgant fee
contract with petitioner entitling her to one-third of any
amount reeovered in the action and proviting that petitioner
“eghiall advance all costs of suit™; and that she (tho attor.
nev) ““is unwilling to lean ta plaintiff [petitioner? the
$300.00 to $750.00 it may take for jury foes to nrosecute this
case.’’

Prior to the hearing peatitioner agreed to give the county a

o
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lien for jury fess against any award or settiement made in
the action, and the county thereupon agrecd not to oppose
petitioner’s wotion for waiver of such fees. The court never-
theless denied the motion. apparently under the compulsion
of Gomer v. Supcrior Cowrt (1933) sepra. 134 Cal. App 19.

The facts in Gomcz were similar to the case now before us:
there, an indigent plaintitf applied for permission to prose-
cute his action without prepayment of jury and reporter’s
Eees, and the trial court denied his application for the sole
reason that his attorney was retained on a contingency basis.
I denying a petition for writ of mandate. the District
Cqurt of Appeal relied on the general rule that an indigent
htwant should not be allowed to proceed in forma pauperis

‘“sehere the right sought to be enforeed, or to be protected, is
one in which some person who is presumably financially
responsible is either equally or partially interested with the
litizant, as by a jnint. a common or a community interest in
tl;e subject matter of the existine or proposed litigation. "

134 Cal.App. at p. 21.) 5 -

Ploperlv circumscribed, there can be no guarrel “1th this
rule of law. It serves to prevent abuses of the right o pro-
ceed in forma pauperis when suit is filed in the name of an
indigent bui merely representative plaintiff for the use or
benefit of a nonindigent person who is in fact the real party
in interest. Thus the rule has been invoked in suits or
appg#ls by an executor or administrator on behalf of an
estaté (Bogaan v. Provident Life  Aecident Ins. Co. {5th
Cir. 1935) 79 F.2d 721}, bv a 4rustee on behal? of berefi-
claries (Scott v. Turpin (1866) 30 Ga. 954}, and by a
gunardian on behalf «of his ward (Roberts v. Carmichaed
{1942 68 Ga.App. 595 123 S.E.2d 2721 . in reneral, see cdses
collected in Note 11 AL.R.2d 609-617}. The question to be
resolved here is whether, as held in Gomez, the same rtule
should apply to bar proceeding in forma pauperis in a suit
by an indigent plaintiff whosz attorney is acting under a
contingent fee arranzement.

The Gomez decision was predicated on a process of eon-
ceiving estreme hypotheses and drawing a fortiort conelu-
sivus therefrom. and the assertedly favorable weight of
authority on this point in other jurisdietions. Tpon closer
examination, however, nelther ground is tenable.

A scunder approach than that of Goemez will be found in
an avalysis of the precise nature of an attorney’s interest in
litigation conducted under a contingent fee contract. While
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that interest has been considered in a variety of contexts
(see, e.g., Herron v. State Farm Muiuel Ins. Co. (1961} 56
Cal.2d 202, 205-206 [14 CalRptr. 204, 363 P.2d 310] [attor-
ney’s interest protected against tort of intentional inter-
ference with contractual relationshipl}, it has most fre.
quentlx been the subject of judielal serutiny in procecdings
to enfource a claimed attornves’s lien, to compel substitution
of atforneys. and to settle a dispute over attorney’s fees by
intervention in the client’s action.

[2] In this state attormey’s liens are provided by lasis-
lation in certain limited iustances (e.g.. Code Civ. Proe,
§763; Lab. Code. §4903; City of Los dAngeles v. Knupp
(1936) 7 Cal.2d 163, 172-174 [60 P.2d 12771}, and may be
created by express provision of the retainer contract between
the attorney and his eliont ( Haupt v. Charlie’s Kosher Mar-
et (10413 17 Cal.2d 842, 845 [112 P.2d 6277 . Bevond this
point, however, the law of atternev’s liens in California
today is mueh less clear. On the one hand, it has been said in
a line of decisinux stretehing from Ez parfe Kyle (1330) 1
Cal. 331, to Jones v. Martin 71953) 41 Cal2d 23. 27 [258
P.2d 905], that our courts do not recognize the common-law
charging lien of an atterney for his fee. (See cases collected
in 6 Cal.Jur2d, Attornevs at Law, p. 412. fn. 18.) On the
other hand, the Kyle rule has been increasingly disregarded
in practice.!

[3] As contingent fee contracts are subject to the norma?
rales of construction of fiduciary agreements (Tracy v. Rin-
gole (1927) 87 Cal App. 549, 551 [262 P. 73]), a charging
lien will be imposed if the parties have manifested an inten-
tion that the attorner shall look to the judzment as security
for his fee even thoueh the word ““lien’’ has nnot been used
(Wagner v. Saridtti (1043) 56 Cal App.2d 693. 697 [133 P.24
430] [client executed ‘ assignment’’ to attorney of one-third
interest in recovery, if any]; see generally Note 143 AL.R.
204); and in some cases the evidence held to demonstrate
such au intent has been slight indeed (eompare Bortictt v.

17t may also be that the entire line of denisions denying the existence
of a common-law attorney’s lien hns beon erected on a historieally
erroneous foundation, as suggested by Professor Radin’s trenchant
eritique of Exr parte Kyle in Contingent Fees tn Califernia (1910) 28
Cal.L.Rev. 35387, 594-395. The virteally unanimous positien of our
sister Jurisdietions is contrury to Kuyle. (City of Los dngeles v. Krapp
(1936) supra, 7 Cal2d 168, 173; Tracy v. Ringole (1927) 87 Cal.App.
549, 351 [262 P. 73]; see generally 7 Am.Jur.2d, Attorneys at Law,
§§ 283-282.) :
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Pacific Nt Bank (1932) 110 Cal.App.2d 633, 689691 [244
2d 917, with Morrison v. Havens (19‘3) 24 Cal.App.2d 504
31). Another iine of decisious, while not spealk-

ing in ferius of a ~‘lien,”” holds that the mere execution of a
i t fre contract tia "%[.-rs inso faeto to the atiorney a
““yvested :amt_.ol\, intercst’ in his proportisnate share of the
procecds. (Soe enses enilected in 6 Cal.jur.2d, Attorneys at
Taw, §1925 As DProfessor Radin has remarked (23 Cal.
LRev. ot p. 397, fn. 26}, “‘How tliese cases ave to be recon-
ciled to t1 e doctrire that there is no lien fur the attorney in
C«aluorvua is not guite elear.”” An answer may lic in the
fact that typleailr these svere sulls to establish an inferest in
eal property, and the nhintif bad agreed by contract to
convey to his altorney, as compensation for the latter’s serv-
ices in eonducting the Lrization, a cerinin percentage of
whatever land mizht be roeovercd. Analogizing to the settled
rule of cquity in suits on a contract for the salz of laud, the
courts held that vpon excention of the eoutingent fee con-
tract I.o nttnrne:c, like a veudee, Immediately acquired equi-
vabla title to his shere of the land and that such intevest
would 1 ,mtectec’;. if necessary, by the imposition of a2 con-
structwn trust. (See, ex. Hofman v. Vallejo (1875) 45 Cal.

34, 572 Luco v, Dr Torp £1391) 91 Cal. 405, 417-418 [18 I
SCU, 27 P. 1032); of. Howell v, Budd (1891 91 Cal. 342, 850~
352 [27 P. 75{7} ) ‘.\ hilz the analogy is nat free from doubt,
the heldings of theso carly lond cnses have been extended in
more Tecent times fo personal Injury actions, with little
annparent eoncern for niceties of definition. Ja.zr’s v. Martin
(1933) supre, 41 Cal.2d 25, 27, Gostin v, Qtate Farm Ins. Co.
(1964) 224 CalApp.2d 319, 324 {36 CalRptr. 594].) In
thess cireumstances it is nroblematics] whether much vitality
remains in the Ayle yule.

[4] TFor our present purposes, however, we need not
attempt resolution of such confliets in the law of attorney’s
liens. It will be encuzh to chserve that in whatever terms one
characterizes an attorney's lisn under a contingent fee con-
tract, it is no move than a srcurfly interest in the proceeds of
the litization. [5] As exnlained in one of the leading cases
on the subject, the attormey’s lien is “‘an equitable right to
have the fees and costs due to him for services in a suit
seeured fo im oud of the judament or recovery in the partic-
ular aection, the attorney to the extent of sueh services being
rezarded as an equitable asziznes of fhe judgment. [6] It
is based, as in the case of g lien proper, on the natural equity
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that a party stould not be allowed (o appropriate the whole
of a judgment it his faver without paring for the services of
his attorney in obtainivz such judmment.”’(Italics added.)
(Tracy v. Ringole (1527) supra, 87 Cal.App. 343, 3513

[7] Thile there is cceasional language in cases tn tha effect
that the attorucey alse begomes the equituble owner of o share
of the client’s eause of action, we stated more accurately in
Fificld Mavor v, Finston (1560) 54 Cal20 632 641 77 Cal.
Rptr. 377, 354 P.2d 1073, 73 AL.R.2Zd 313], that contingent
fee contracts ‘“do not operate to troasfer o part of the ecause
of aetion to the attorney bui only give Lim 2 lien upen his
client’s recovery,”’ - '

Further euidanece on this issue is to be found in the many
decisions defining the nature of the attorney’s interest from
the standpoint of his elient’s pdwer of discharge or substi-
tution. Civil Code see#on 2136 declares the fundamental
rule that an ageney may be revoked by the prinecipal at anv
time wiiless the agent’s power “*is enupled with an interest in
the subject of the ageney.” [31 Applying this rule to the
attorney-clicnt relationshin, it is settled that i

in the ab-
sence of any relution of the attorney to the subjeet mattsr of
the action, officr then that arising from his cimploymen?. the
client has the absolute right to changs his aitornev zt ooy
stage in the aetion and the faect that the attcvney has rea-
dered valuable services under his employment, or that the
client is indebted to him therefor, or for moners advanced in
the prosecution or defense of the action, does not deprive the
ellent of this right.” " (Ttalics added.) (Meads:e v. Superior
Court (1963) 39 Cal2d 610, 616 [30 Cal Rptr. 824, 331 P.24
B48], queting from O’Conncll v, Superior Conrt (1923) 2
Cal2d 4£18, 421 [41 P.2d 334, 97 AL.E. 918]; accord,
Salopck v, Schormain (142) 26 £al24 130. 155 [194 P.24
21}, Weright v. Seenrity-First Nat, Bonk (1929) 13 Cal2d
139, 141-342 [88 P.2d 123]; Hoxlt v. Beam (1960) 177 Cal
App.2d 736, 737-738 [3 CalRptr. 191]; Code Civ. Proc.
§284.) The question as to when the attorner has the req-
uisite “‘interest in the subject of the agency’’ wwas considerad
at Iength in Todd v. Superior Court (1919) 151 Cal. 405 1184
P. 684, 7 ALR. 9387, in which we ecencluded (at p. 417V that
“in order to comstitute an irrevocable power of attornev
there must coexist with the power a beneficial interest in the
subject thereof which is enforceable in the nane of the atter
ney in fact and will survive the eonstituent; or the power
must be given as security for the payment of a sum of money
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ather than thai which ariscs as compensation through the
excrcise of the power, or as sceurity for the performance of
some act of value.”* (Italics added.)

In Todd the power of attorney expressly recited that the
elient intended it to be construed as a power “feoupled with
an intersst in the subject matter thercof™; in spite of this
declaration, we held the power to be revocable because it had
in effect been given as security for the attorney’s fee and
henee ereated an interest in the proceeds rather than in the
subject of the litieation. (Id. at p. 419 of 131 Cal.) Such
proceeds, we reastned, are produeed by the suceessful exer-
cise of the power; but the very exercise of the power extin.
ruishies it, so that the power and the Interest eannet coexist.
(Id. at pp. 415-416.} After Todd it followed nredictably
that the mere exccution of a eontingent foe contract gave the
attorneyr pe Uinterest in the subject of the agency.’” (Scott
v. Superior Couwrt 11923 205 Call 325, 531.333 [271 P,
906].y Nor is such an interest ereated by a wcontingent fee
contract in which the elient ‘‘assizns’’ to the a¥orney, as his
compensation, ane-half “‘of my interest, whatever that inter-
est is now or may become,’’ in the litization. (O 'Connell v.
Supcrior Cowrt (1935) supra, 2 Cal2d 418, 423-424. accord,
Wright v. Security-First Nat. Bank {1920) supra, 13 Cal.2d
139, 1413 And the attornexr aequires no such interast even
when the contingent fee contract expressly provides that to
secure his compensation he shall have ‘a len on any dg-
ment or any amount reeovaved.'”’ (Casseda v.«Dcl” Frate
(1931) 116 Cal.App. 255, 256-257 [2 P .3 .533]; see also
Wagner ™. Sarintts (1943 supra, 36 Cai. App.2d 693, 6919-
698.) . e

Similar eonclusions have been reached in those cases in
which the attorney has attempted to ititervene in his elient’s
action to resolve a dispute over fees. We recently restated
the settled rule that ** ‘The right of an attorney to intervene
for the purpose of settling a dispute between him and his
client as to attorney’s fees for services rendered in the same
action is limited to those actions wherein, by virtue of the
contract of emplovment between the attorney and client, the
former is given a specific present interest in the subject mat-
ter of the action, which interest might be jeopardized by the
client’s discharge of his original attorney and the employ-
ment of another te prosecute the action.” '’ (Ttalies added.)
(Meadow v. Superior Court (1963} supre, 53 Cal.2d 610,
615, and cases cited.) Here, too, the decisions uniformly
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hold that <ueh an interest is not erouted by the execution of a
contingent fee eontract (Kelly v. Smith (1928) 204 Cal. 196,
300-301 [268 P, 1057]). oven wheve the client “rassigns’’ to
the attorney a proportionate share of the eventual proceeds
{Ouvercll v, Overdt (1937) 138 Cal. App.2d 489, 502-303 764
P.2d 483]) or cxpressiy grauts the attorney a “‘lien” to
secure his fee (Hendricks v. Superior Court (19615 197 Cal.
App.2d 586, 583-580 [17 Cul.Rptr. 364); Ficlds +. Potts
(1956 140 Cal.App.2d 697, G19-T01 [2953 P.2d 965]).

[9] I'rom the foregoing gvalyses the conelusion emerges
that in litigation an attorney conducts for a client he
acquires no more than a professional interest. To hold that a
contingent fee contract or any Cassicnment’’ or flien™’
created thereby gives the attornev the beneficial rights of a
real purty in interest, with the concomitant personal respon-
sibility of financing the litizatien. would be tc demean his
profession and distort the purpase of the various acceptaile
methods of securing his feo, A8 Tudwe Otis well reasoned in
Clark v, United States (W Do, 1932 537 F.2d 214, 213-2186,
STo my thinking the parailel sonent to be drawn between a
case in whiclh an attorney has a eontingent contract and a
case in which a party sues in a vepresentative capacity, as for
an estate or for the benefieiaries of an ostate, does not exist.
It the latter case the interest of the estate or of the bene-
fictaries is in the very subject-matter of the controversy. It is
the estate’s case: it is the beneficiary’s case. But the attor-
ney has no interest in the case as such. He is interested in it
professionaliy, but in no sense as a party to it. He has no
present pecuniary interest in the subject-matter. The fact
that he has a right by eoutract to participate in the proceeds
of any judgment that may be obtained does not make him in
any true sense of the word a party in interest. The plain-
tiff's orocer mirht have a contract with the plaintiff that he
would be paid a bill owing him out of the proceeds of the
Juduement if one were obtauined. The plaintiff’s dentist or
fawiily doctor mirht have such a eontract, Certainly it would
not be said that they were thersfore parties to the litization
or real parties in interest in any sense. It is diffeult to see
why they should not be required to give security for costs if
thex have such contracts Just as much as an attornev should
be required to give security for costs if he has a contract in
accordance with which he is to be compensated for his serv.
ices out of the proceeds of a judgment to be obtained. To say

C.2d—86
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one who retains a lawver under a eontingent contract prose-
cutes his ease as trustee for that lawyer seems to me most
inaccurate.’

As noted at the outset, the Ganmez opinion purportedly
invokes the “*weight of authority™ in support of its holding
that an indigent plaintiff mayx not proceed in forma pauperis
if his attorney is acting under a contingent fee arrangement.
BExamination of the cases shows, on the contrary, tiat in
taking this positien California now stands alone. The court
in Gomez relies for its authority on decisions from federal
courts, New Vork and Ensland. The two Enelish cases, how-
ever. are nct in poiut: ene beld that a married weonan could
not appeal in forma pruperis unless her husband also made
an affidavit of poverty (In re Roberts (1356) 33 Ch.Div.
2G5, while the other held that an infant could not sue in
forma pauperis without a lik» afidavit br his cwardian or
next friend (Lindezqy v. Tyrell (1857 2 Do G & J. 7 [44
Eng Reprint 839 (semblz)). The New York cases turned on
2 special statute in that Jurisdiction (fornter N.Y. Code Civ.
Pree., §460) providisg that in proceedinizs conducted in
forma paunpevis the eonrt must appsint an atterney ““who
must act thersin withont eompensation.” {See. ex, Calill
v, Manhettan Ry, Co. (1399) 38 App.Div, 314 [57 N.Y.8
10 And the soveral federal cireuit and district court cases
in zeeord with Gomez {eolleetd at 11 ATLTR.2d4 510, Tn. 8)
were overraled in Adhins v. Duloat de Neuwovrs & Co.
(1948) 333 U.8. 331, 340544 [69 #.Ct 85 93 L.EA 43 11
ALR21 é’m] On the:ntlﬂr nand, other decisions eonsui-
erine this peint have hield eontrary to Gomprz?

The Adkins decision is instruetive here. Proeeeding under
a federal statute which in this resnect is similar to our com-
mon-law doctiine (25 T.S.C. §1915. subd. (a)), plaintiff
Adking apnlied for permission to appeal in forma pauperis
fram a judement of dismissal in her action under the Fair
Labor Standards Act of 1538 Her application was denied by
the distriet and eirenit eanrts on the ground. wmter alis, that

28ec, e.z., Quittner v Motion Picture Producers § Distributors (2d
Cir. 1070y 100 F.2d 331, 202 Clark v, United Stedes (W.10Mo, 1022)
snpra, 37 F.A4 214, 213-214; Rz’chﬁe!d 0il Corpn. v. La Prade (1040)
56 Az, 100 7303 Pood 11150 11 11187 Stcvens v Sheriff (T00TY 76
an, 724 Fgo P09, 11 TRLAD N8B 1153]; Smith v, Lyon Cypress Co.
(1916) 140 La. 507 {73 Eo. aio Loftin v, Frosk.Jalhnson Zimber Co.
(3613} 133 La. 644 [ﬁi} So. 27321: The Oricntal v. Barelay {1897) 16
Tex.Civ.App. 183 [41 8W. 717, I‘W Gulf. €. & §.F. Ry. Co. v. Scolt
(Tex. 1504) 23 W, -1»'.' 538; State ex rel. Malouf v. Merrill (1917)
165 Wis. 1538 7151 M. W. 2730,

"/\:“

a
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her attorneys were employed on o eentingent fee basis and
had not themselves filed zffidavits of poveriy. The Uhnited
States Supreme Court reversed, holding that the statute,
properly eonstrued, impesed no such burden on an at torney
representing an indigent person for a contingent fee. The
high court rmmoncd {1d. at pp. 342-5343) that since the provi-
sion of the in forma pauperis statute authorizing court
appeintment of eounsel ““was plainly intended to assare legal
representation o the poor, it is aiso obvious that the purpose
of that Act could be frustrated in pari by constriing the
statute as impnsing a zuavantee of appeal costs on all lawrers
emploved to represent the poer on a coutingent basis. Tor if
a person is too poor to pax the costs of a suit, sometimes very
small in amount, how can it be imagined that ke eonld pos-
sibly pas a fair foo exeent from the recovery he obtains?
Going one step further, the court then truched on the pos-
sible denial of ri'r‘lt to cownsel implizit in a contravr raiing.,
nbserving that * The statutory construction urged by re-
spondent here would resnlr in rexfrieting the oppertunities of
the poor litimant in getting a lawver who would follaw his
ease through the appchc.te courts. For as was said b the
Court of Appeals [siel in Clark v. United Stafes, 57 F.24
214, 215 . Tha eame povertr that compsls a liticant {o

vail hin 1se1f of this beneficont stntnte makes it impessible for
him to hire eounsel. Ha ean procure eonnsel only by aorseing
that out of th# proceeds of his easo. if ‘fhere are procesd
eouns2l shall be compensated. . In prastieal effeet ho fa
poor litigant] is denied eouns e‘ if his eounsel must either
himself guarantee the costs or file an affidavit that he also is
penniless. The statute was Intended for the benefit of those
too poor to pav or give security far costs. and it was not
intended that they should be compellad to employ ornlr pau-
pers to reprasent them.” "7 (I, at po, 213-344))

Finally, a number of policy considerations weiching
against the Gomez rule are advanced in the excellent brief of
amiel euriae. TUnder Gomez an indirent plaintiff i3 auto-
matically denied his right to procerd in forma pauperis
unless his attorner emplovs the subterfues of a formal veseis-
sion of their-eontingent fee contract (Emcerson v. Superior
Court (1038) 29 Cal.App.2d 530, 541-342 [84 P.2d 10397
Willis v. Superior Court (1932) 130 Cal. Apn. 756, .Gp-¢69 [20
P.2d 994]) or signs a pauper’s affidavit himse!¥. Most attor-
neys, commendably, are unwilling to use cither of these
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devices, and hence undertake the indigent’s case knowing
they will be required to advauce all costs of suit. It is true
that a5 a matter of eonvenience or courtesy an attorney fre-
giently cheoses to advance these costs for his client, and the
practic: is permitted under rule 3a of our Rules of Profes-
sicnal Conduect. Bat from the ethical standpoint thers is a
world of difference between such voluntary advancements
and a situation in which the atiorneyr. having accepted the
emplovment, is compelled to advance the costs under pain of
being found derclict in bis duty to his client. Morcover, the
attornes well knows that in the eévent of an adverse judgment
his client is unlikely to reimburse him. Not all members of
the profession may be able or willine to serve under such
cireumstances, and the indigent will therefore be limited to
eounsel who is less averse to subsidizing litigation,

Even more serions than this artificial limitation on choice
of cotusel is a concomitant rastriction on the cases that will
reach the eourt. No doubt where liability i3 eclear and the
defendant solvent, the indicent plaintiff will Five o trouble
findivg counsel to represent him on a continzeuer basis and
to advauce all necessary costs, Conversely, wlhere there i3 no
realistie chance of recovery few if any practitioners +ill be
eager to invest their valuable time in the case. guite apart
from the question of reimbursement for costs advanced.? But
what of the vast number of claimns falling somewhere ketween
these two extremes. Our gnu’rts do not sit merelx to crant
reeov s in easds of certain liaMility and deny them when
merit 1s tota]lv Jacking: indeed, it is often in the resalution
of cases that involve difficult questinus of Hability that devel-
opments in the Iaw occlir which are essential to the maturing
needs of our society. However, an attorney willing to
advanch ensts for an indigent with an obviously valid claim
may refuse to do so when n his opinion liability is too
unelear for him to risk even that relatively modest sum. Tt is
true that an attorney has a necessarily broad diseretion in
arlvising a potential client whether or not tn pursne his
claint; hut that advice should be based on the intrinsic mevits
nf the case. rather than on the whelly irrelevant consid-

3For :lis reason there is no merit in the county’s contention that if
GGowmer s disapproved ““a client should have no difficulty ohtaining an
attorney to handle the ease, no matter how speculative the chances of
recovery may be. No invastment, other than time, would De made by
the attorney.”” Qbviously, to a practicing attorney time i3 worth as
much as, if not more thuan, the relatively few dollurs of costs.
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eration of who is to pay the court costs.? The naturul conse-
quence of the Gomez rule js that the indigent with an uncer-
tain claim may go without counsel and, being a layman, may
simply fail to assert what rights he has. To the extent that
Gowcz thus has the practical effeet of restricting an indi-
went’s access to the courts beeause of his poverty. it contra-
venes the fundamental notions of equality and fairness which
since the earliest days of the common law have found ezpres.
sion in the right to proceed in forma pauperis. (Sec Mortin
v. Supecrior Court (1917) supra, 176 Cal. 289, 203.247.)

[10] For all the forngoing reasous Gowme: v. Superior
Court (1933) supra, 134 Cal.App. 19, is disapproved. We
hold, rather, that the right to proceed in forma pauperis in
appropriate cases may not be denied on the ground that
counsel for the indigent litizant is representing him pursu-
ant to a contingent fee contract.

The demurrer to the petition is overrnled. Let a per-
emptory writ of mandate issue as prayed.

Traynor, C. J., MeComb, J., Peters, J., Tobriner, .J, and
Burke, J., concurred.

48imilarly, it is true that in many cases if the plaintiff does not re-
guest a jury trial the defendant may choose to do 30, and hence will
bear the burden of prepaying the fees; but the indigent’s right to a
jury trial should not thus be at the merey of his opponent’s trial tactica,



