‘Why:plea bargaining is a necessity for

MM:II}B_’& 2 San Diego Suderizr Caun

- . ¢ -

By LAURA PALMER HAMMER & .-

H )

Fach
* on the issve of plea bargairin

gia
W cricnina] cases. Poblic sttitades

toward theprocess are unders:andably

negative, Some believe the practice tobe

:ngru‘ly wrong. To m.blz 3:’1-0"'.iclr;f ;::. -

jndge’s pesspective on the roie -
ining in our criminal cowr=s today.

At jts best, plea bargaining is & fair pro-
cedure for sattling a significen: percent-
age of criminat cases expeditiously, with
sustice for society and the sccuséd. At ita
worst, ples bargaining is & pecessaTy
means of disposing sevious czse3 10
nske room for moreserious cases inan
cverloaded system. The best snd worst
zsoects of dles barguining are now evideat
ia our crimiral justice system.,

When used properly, plea bargainin
pErmits an experienced prosecutor &
cefense attorney to assess the strengthe
2nd weakresses of s criminal case, mea-
sure the probability of conviction and de-
térmaine the most probable pentence if the
cefendant is convicted.

' Each side recognises that a trialis al- .
ways jrobiematic, bvolving the availabi}
ty of witnesses, the quality of testimony,
the uncertainties of convincing 12 jurors
of thé facts, and finally, the discretion of
thé trial judge at sentencing,  © .

- Considering thess and other factors,.
hoth the defense and prosecution are ust-
41y willing to give up pomethiag in the
aining process in return for a guaran-
] dilpaﬁon that satisfies most of wha

they would hope to schieve through a tri-

1l. Thizs, the prosecutor agrees todrop
- some charges of reduce a sentence in re-

rirn for & guaranteed conviction. The de

fanse gives up the possibility for & com-
plete acquittal for a seduction in charges
or possible sentence.

e attentios hus focused i

overloaded US courts

In the plea-bargaining process, attor-

neys recogaize that some crimical chae-

s may smmply be duplicate ways of aliegs
ing the same offense, Duglicate counts
may be dismissed without changing the u-
timate cutcome of the case, Attorneysal-
5 serimina’ charpes do
not always represent either the rue seri-
gusness of the specific crime of the wue
culpability of the defendant. Criminal
ckarges ere simply general descriptions o
certain fact patterns which define catego-
ries of criminal activity.

For instance, >urglary, a viohtion of
Penal Code Sectian 459, is defined by the
fallowing generai factual elements: A per-
son: 1) enters a siructure, 2) without per-
missior, 3) for purposes of stealingor
committing any felory. Burglary may be
charged agiinst 2 16-year-oldfirst-time
offender who enters an spesn garsgéto
steal a bicycle, Burglary may also be
charged against an srmed and bardened
criminal who breaks iato an occupied
home to steal from the resident.

Plea bargaining pecmits the parties to
rescive the 18-vear-old's crimewith a
probationary seatence, peasible juil time,
restitution, a fine or communrity service, .
The hardensd criminal would almost cer-

tainly be sent to prisoi
The negative sice of plea bargaining is
this: In our seriously overloaded fustics

system, the process is a necessiry ta pre-
ven: dismissal of criminal cases. As crimi-
nal dockets have reached unworkable
numbers, sentences ofered for Jess seri-
ous crimes in the plea-bar gzining process
have become more lenient. Less serious
cases must be sertied without trisis to
make room for the more serious cases.
This is not the way the system ought to

work, but it isa reality. :
Ir: San Diego Courly, the district attor-
ney is currentiy filing approximately
15,000 felony czses 4 year. San Diego
courscan accommpodate pa more than 3
parcant of these cases for wrial, Nivety-
five percent of cases must be plea bar-
gaimed or the system weuid begin ta col-
lapse. This is sc beezues there are ondy 30
felony trial courss, Defendents have a cen-
stitutional right to be brought to trial
within 60 days of arraigament in Superior

Coust. If thers are no coirtroome aval-

- a4le for a triai on the 6(th cay, the crimi-

nal case must be Cismissed,

JAr® jodgescontent with forcedplea -
bargaining? No. Nor are they piessed that
all but second- and thizd-strike offenders
willautomaticelly receive ane-third 10
one-half off their sentences for “good”
time or wors time.

The criminal justice system has never
been — ard probably can never be ~—
funded to handle adequately the rumber

of viclent criminals ans arug-addicted hu--
man beings who now come iato its halls:

- Courts and prisons cxx help deter - -
crime, but they cannot stop & ¢rins weve
in an undisciplined society, Only two
forces may be capable of doing that: a re-
presive police state, or a fundamental
change in socisty’s own self-governance,

Meanwhile, cur crimingl pastice eystem’
works overtlre to crowd more cases
through the czurts each vear, Judges and
the law remain tough on violent criminals,
bt this necessitates lenjent treatment of
less serions crimes, :

A e e s meanor o
jails, thousands of muia .
Jc:arimes cancot be provecuted, InSan Dee-
go, for tazk of jail ds, misdemeanants
esch year ave simply given citsticns toap-
oer fnesurt: whea they failtoagpear,
warrents jor iheir az':esr.ls::::p!}' siEck 17
ir. the marsnal’s oice. There 2o st
pnough marshels ta serve misdemeasor
warrants and not enough ail bels or the
misdemeanants even if theywese sr
resied.

While misgemeanors are b iar_c;d
down and cug of the system, Calilormaz's -
felony prisca population grows steady.
There are over 116,000 defendamis in
Co'dorria prisorstoday. San Diego jaoget
have besn warnec that if we contina€ at
our present rate of sentenc.ng dpfeadanis
10 state prison, California 2y KD se¢ ]
sederal limit placed on the zrson sepla-
vign. This woud mean that for every pew
defendant sentenced tc prison, 2 cusTent
srisoner would have 10 be reieased.

" The sublic hasa right toknow that
jadges donot apprOve of sutomatic ser

tence reducticns, do not wint to see Tt
demeanants go unpunishec for lack o
marshals and jail beds, anddonot waal t
be forced to plea-bargain 95 percent
criminal cases,
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