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COUNTY OF SUTTER, Petitinmer, v. SUPERIOR COURT
OF SUTTER COUNTY, Respondent; IVA HIGGINS,
Real Party in Intevest,

[1] Mandamus — To Courts — Control of Judicial Discretion—
AMandatus is an appropriate remedy for relief from an order
permitting an indigent litigunt fo proceed against a publie
entity without furnishing security fur costs of the suit,

[2] Costs—Definitions: Words and Phrases—Costs,—Costs include
all expenses of litigation thut one pariy must pay to the other.
Costs must be distinguished from tees that have to be paid by
a litizant to the officers ol the court,

[3] Id.—Security for Costs—Reguirement of Security.—Generally
defendant procecds without assurance of plaintiifs ability te
pav costs at the lawsnit’'s end. This lack of assurance is tem-
pered by statutes requiring or autherizing security for costs in
selected litigotion, ineluding suits in which defendant is a
public entity Gov, Code, § 947).

[4] Id.—Security for Costs—Reguirement of Security.—Although
the Leyislature has power to madify or abrognte common law
rules, o gencral statute, such as Gov. Code, § 947, requiring a
litigant proceeding against a publie entity to furnish security
for eosts, does not diminish judiein]l aunthority resting on the
statutory importation of comnon law doctrine.

{6] Id.—Security for Costs—Requirement of Security.—Statutes
requiving a litigant to furnish security for costs in certain suits
are neither individually nor collectively suseeptible of the
eonstruction that the design of the Legislature was to deny the
eourts the excreise of their just and inherent power to dispense
with the security.

[6] Id.—BRecurity for Costs—Requirement of Security.—Gov. Code,
§ 047, requiring a litizant proceeding agoinst a publie entity to
furnish seenvity for costs, is permissive as to the public entity;
the statute’'s purpose is to furnish the public defendant with
protection agrinst unmeritorious litigation.

[7] Id.—Security for Costs—Requirement of Security.—Where the
diseretion to reguire security fov costs from n litigant proceed-
ing against a public entity is used as a eannon to blast the

{5] Statute regarding security fer costs as mandatory or permit-
ting exercise of diserction, note, 54 AL.R. 232, See also Cal.Jjur.
2d, Costs. §23.

McK. Dig. References: [1] JMandamus, §39; [2] Costs, §1;
Words and Phrases; [3-7] Costs, §19; [8] Costs, §§ 19, 23.
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elaim of a meritorions but needy plaintiff, that diseretion is
misused.

[8] Id.—Security for Costs—Requirement of Security: Actions in
Forma Pauperis-—Nature and Extent of Right.—The i forma
pauperts power interposes judicial diseretion where adminis-
trative discretion, to require a litizant proceeding agninst a
pubiie entity to furnish security for eosts, may be misused.

PROCEEDING in mandamus to compel the Superior Court
of Sutter County to vacate ap order granting an indigent
plaintiff leave to proceed witheout furnishing security for costs
in a perscnal injury action against a public entity. Alternative
writ dischareed and petition denied.

Rich, Fuidge, Dawson, March, Tweedr & Morris and
Thomas A. Tweedy for Petitioner.

No appearance for Respondent.
Watt & Peckham and Ted Isles for Real Party in Interest.

FRIEDMAXN, J—The guestion is whether the trial court
has authority to exempt an indigent plaintiff from compliance
with the statutory provision for a cost bond in lawsuits
arainst public entities.

Sutter County is the defendant in a personal injury action
pending in the supericr eourt of that connty. Plaintiff in the
suit is Tva ITizeius, Invoking Government Code section 947,
the countics served a demand upon Mrs. Higeins for an under-
taking of $100 to securce it against costs of snit.! drs. Higgins
then moved for an svder permitting her to proceed without the

1Government Coile section 947 provides:

“{a) At any time after the filing of the complaint in any action
against a public entity, the pubiie entity may file and serve a demand for
a written undertaking on the part of each plaintifl as seccurity for the
allowable costs whieh may Le awarded against such plainti¥, The under-
taking shail be in the amount of one hundred deilars (2100} for each
plaintiff or in the egase of mnltiple plaintiffs in thie ameunt of two hun-
dred dolars (#2009, or such greater sum as the court shall dx upon good
cause shown, with at least two sufficient sureties, to be approved by the
gourt. Unless the plaintif files such undertaking within 20 days after
service of a demand thereror. Lis action shall be dismissed.

€ (h) If judgment is renderad for the public entity in any action
against it, allowable costs ineurred by the public entity in the actiom,
but in no eveat less than ffty dollars 5307, shall be awarded against
eaeh plaintiif,

£¢(a) This section does not apply to an action commenced in a small
elaims court.”’
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bond, asserting finaneial inahility to obtain it. The court had
before it her declaration under perjury. which disclosed assets
consisting of a trailer house worth $600, cash of $100 derived
from pensions, personal effects worth $100 and monthiy
ineome consisting of $145.50 in social security and old age
security pavments, The county did not controvert her state-
ment of assets and income, Finding that she had inadequate
means to furnish seeurity for costs, the court granted her
maotion.

Mrs. Higgins did not in so many words seek—mor did the
eonrt grant—Ileave to proceed in forma pauperis. The order
simply grants her leave to proceed without security for costs.
Boeause it is grounded on her indigence, we view it by the
same standards as an in forma pauperis ovder. [1] The
countv seeks relief by mandate, urging that the eourt had ne
diseretion to dispense with section 947, The remedy is appro-
nriate. (Isrin v. Superior Court, 63 Cal.2d 133, 1534-155 [45
("al.Rptr. 320, 403 P.2d 728].) The county does not say that
Mrs, Higyins is inefigible for /n forma pauperis stains. Essen-
tially it contends that compliance with section 947 is manda-
tory and the trial court powerless to allow the dispensation.

The eommon law of England anthcrized the courts to
dispense with payment of litigation fees ntherwise payable by
indigent litigants. This authority was transmitted to the Cali-
fornia eourts by former Political C'ode section 3468 (now Civ,
Code. § 222y, which established the Enclish common [aw as
the California rule of deeision so fur as consistent with Consti-
tution and statute. (Martin v, Superior Court, 176 (Cal. 289,
202.296 [16% P. 135, T.R..\. 1914B 313].) General statutes
calling for litiration fees, such as filing and jury fees, do not
eurtail this power. (Ibid., pp. 296-297)

A significant distinction oeccurs at this point. [2] [See fn.
2.] The poor litrigant’s fees are ome matter, the opposite
party’s costs another.® To relieve an indigent plaintiff of
publie exactions is quite different than permitting him to
conduet a lawsnit at the possible expeuse of his adversary.
('alifornia decisions on the in forma peuperis dispensation
involve the poor person’s fees, not his adversary's ecosts. (Is-
rin v. Superior Cowrf. supre, 63 Cal2d 133, Majors v.

2t Costs inelude all those expenses of litigation which one party has
to pay to the other. They must be carvefully distinguished from °fees’
which have to be pald by a litigant to the officers of the court.”’ (Good-
hart, Costs, 38 Yale L.J. 840.% The distinetion hetween fers and costs
in suits iz forma pauperts was observed by the writer of x note in 27
California Law Review 352 (at p. 333, fn. 6) but seems to have ocea-
signed no other California comment.
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Superior Court, 181 Cal. 270 [134 7. 18, 6 A.L.R. 1274} ; Mar.
tin v. Superior Court, supra, 176 Cal. 289; Emerson v.
Superior Court, 29 Cal. App.2d 339 [54 P.2d 10539] ; dlexander
v. Supertor Coirt, 20 Cal. App.2d 338 [84 P.2d 1061]; Gomez
v, Superior Counrt, 134 CalApp. 19 [24 P.2d 856] (dis-
approved in Isrin v, Superior Court, supra); Willis v. Su-
perior Court, 130 Cal.App. 766 [20 P.2d 994]; Rucker v.
Superior Court, 104 CarApp. 683 [286 P. 732]: Jenkins v.
Suprerior Court, 95 Cal.App. 729 [277 P. 757]; Hammond v.
Justice’s Cowrt, 37 CalApp. 306 [174 P. 69]; Wait v.
Superior Court, 35 Cal App. 330 [169 P. 918].)

[3] Generally, a California defendant proceeds without
assurance of the plaintiff's ability to pay costs at the law-
suit's end, This lack of assurance is tempered by statutes
requiring or authorizing security for costs in selected kinds of
litigation. Code of Civil Procedure section 1030 provides for
cost security by a nonresident plaintiff; section 830 by the
plaintiff in a defamation action; section 391 et seq. by a ‘‘vex-
atious litizant '’ plaintif; Corporations Code section 834 in
stockholders™ derivative suits; Military and Veterans Code
section 303 where the defendant is a member of the active
militia: and Government Code seetion 947 where the defend-
ant is a public entity. Suech statutes have withstood various
kinds of constitutional attack. (Beyerbach v. Juno Oil Co., 42
CCal.2d 11 [265 P.2d 1]; Taliaferro v. Hoogs, 236 Cal. App.2d
321 [46 CalRptr. 147]; Reid v. State of California, 193
Cal.App.2d 799 [14 Cal.Rptr. 397]; Vinnicombe v. State of
California, 172 Cal.App.2d 54 [341 P.2d 705].) No reported
California decision considers these statutes in relation to the
n forma pauperis power. One text deelares that a plaintiff’s
poverty does not excuse him from giving security for costs,
citing. however, decisious which seem to turn on specific stat-
utes. (20 C.J.8., Costs, § 129, p. 374, note 46.) Other authori-
ties wrap fees and security for costs into a single bundle,
subjecting both te the dispensing power for poor litigants.
(Pinchback v. Hockless, 139 Tex. 536 [164 S.W.2d 19, 20 ; 20
Am.Jur.2d, Costs, § 47, p. 38, note 1; § 48, p. 39, note 5.)

Subjection of cost bond requirements to the in forma
pauperis power is consistent with—perhaps required by—
California doctrine. Courts of other states have aseribed the
fee-dispensing power of the English courts to the statute 11
Henry VII, chapter 12, enacted in 1495, (See Note, 6§ A.L.R.
1282.) An historieal inquiry conducted by the California
Supreme Court in Martin v. Superior Court, supra, rejected
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this aseription, finding that the statute of Henry VII only
eonfirmed preexisting practices of the Iinglish common law
and equity courts. (See also 1 Pollock and Maitland, History
of English Law (1911) p. 195; Maguire, Poverty and Civi
Litigation, 36 Harv.L.Rev. 361, 363-372; Note, 6 CalL.Rev,
236.) Nevertheless, California’s adoption of the *common
law’’ embraced common law jurisprudence in general, includ-
ing its existent statutory medifications. {Moore v. Purse Sgine
Net, 18 (Cal.2d 835, 838 [118 P.24 1]: Martin v. Superior
Court, supra, 176 Cal. at ;. 293.) Medieval British practices
permitted suspensicn of demands for security where the plain-
tiff was poor. In the reign of Henry I (1100-11353) an ordi-
nance requiring security was mitigated for the poor by a
provision ‘‘ ‘that those who had not sufficient present security
should pledee their faith to make satisfaction to the utmost of
their power.” '’ (Maguire, ap. cit, p. 361, quoting Mirror of
Justices, 7 Selden Soc. 14 (1293).) Another writer quotes the
Mirrer of Justices {ch. 1, §3) that “‘none was bound to
answer to any suit, nor to appear to any action in the King’s
courts before the Iing's justices, before they found sureties to
answer damages and the costs of suit. if damages lay in the
case . . . . To which ordinance King Henry the First put this
mitigationr in favor of pocr plaintiffs. that those swwho had not
sufficient sureties present should make satisfaction according
to their ability. according to a reasonable taxzation.”” (8
ALT at pp. 12%1-1232.) During the rule of Edward I (1272
1307) a poor man was permitted to * *sue his plaint upon the
pledge of his promise only: and then he shall find no other
security to the sheriff.’ >’ {Alaguire, op. cif.,, p. 362, citing
Britton, Legal Classic Series ¢ Nichols trans., 1901 ed.) 243.)
Although statutes giving costs to the successful defendant
originated somewhat later ( Goodhart, ep. eit., p. 853). there is
no evidence that such statutes obliterated the judges power to
dispense with seeurity. The authorities justify the conclusion
that the eommon-law power embraced waiver of seeurity for
costs as well as suspension of fees.

A number of American decisions permit the maintenance of
poor persons’ litigation notwithstanding their inability to
comply with cost seecurityv statutes. {See cases collected in 6
ALR. at pp. 1285, 1288 1291.) Althourh a statute (28
T.8.C.A §1915, subd. (a)) now permits federal courts to
waive cost security from an indigent liticant, prestatutory
decisions in federal admiralty cases customarily permitted
suspension of rules requiring security for costs. (Lowndes v.
The Phoeniz, 36 F. 272, cited in 6 Cal.L.Rev. at p. 227.)
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Accepting as we do the concept that the California in forma
pauperis power covers security for costs, we inquire whether
that power is curtailed by Government Code section 947. In
seeminely mandatory terms, the statute says that the suit
“‘shall be dismissed’’ if the plaintiff fails to file an undertak-
ing within 20 days of the defendant’s demand. Despite the
superficially mandatory language, Boyer v. County of Contra
Costa, 235 Cal.App.2d 111, 115 [45 Cal.Rptr. 58], holds that
the filing period specified in section 947 is not jurisdictional;
that, as with similar stiitutes, the courts have discretionary
power to permit late filing. Section 947 is hardly less manda-
tory than statutes requiring filing fees and jury fees (e.g.,
Code Civ. Proc., §§405.5, 631). Such statutes do not trench
upon judicial power to permit litigation in forma pauperts.
[4] Although the Legislature has power to modify or abro-
gate eommon law rules, a general statute such as seetion 947
does not diminish judiciat authority resting upon the stat-
utory importation of common law doetrine. [5] “‘Neither
individually nor collectively are [such statutes] even suscep-
tible of the construction that the design of the legislature was
to deny to the courts the exercise of their most just and most
necessary inherent power.”' (Martin v. Superior Court, supra,
176 Cal at p. 297; see also Blevins v. Mwllally, 22 Cal.App.
519, 533 [135 P. 307].)

Petitioner’s claim of statutory rigidity is inconsistent with
the spirit and design of Government Code section 947,
[6] As addressed to the public entity, the statute is permis-
sive; its purpose, to furnish the public defendant with protec-
tion against nunmeritorious litigation which it may demand at
its own discretion.® [7] In practice the discretion is exercised
by the attorneys for the public entity or its liabilitx insurance
carrier. If the statute is used as a cannon to blast the ¢laim of
a meritorious but needyx plaintiff, that diseretion is misused.
The public defendant or its insuranee earrier would be utiliz-
ing the plaintiff's poverty to shield itself from potential liabil-
itv. [8] The in forma pauperis power interposes judicial
discretion where administrative diseretion may have been mis-
used. Judicial discretion to deny security for costs does no
more than relegate the defense to the finanecial risks borne by
defendants generally.

The petition is denied and the alternative writ discharged.

Pierce, P. J., and Regan, J., concurred.

3The Law Revision Commission has deseribed the purpose of section
947 as follows: ‘‘The Commission has concluded that all public entities
are entitled to protection aguinst unmeritorious litigation, since local
public entities are as likely as the State to e subjected to such actions.
At the same time, Lowever. no unrcasonable burden should be imposed
upoen a person who has a meritorious eause of action. The Commission
recommends, therefore, that all public entities be authorized, in their
diseretion, to require the plaintiff to file an undertaking for costs in any
sction against a public entity. . . . To further assure that no unreasonable
burden is placed upon a meritorious litigant, the minimum amount of the
undertaking should be fixed at #100."" { Van Alstyne, California Govern-
ment Tort Liability (Cont. Ed. Bar 1964}, quoted in Boyer v. County of
Contra Costa, supra, 235 Cal.App.2d at p. 117.) (Ttalics supplied.)



