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Opinion No. 61-181 — Ocrober 31, 1961
SUBJECT: JUVENILE COURT — Attorney appointed by, to represent minor or
his parenc or guardian is oot encizled w0 compensation from county funds.
Requesied by: COUNTY COUNSEL, MADERA COUNTY
Opinion by: STANLEY MOSK, Attorney General
Edsel W. Haws, Deputy

The Honorable Evererr L. Coffes, County Counsel of Madera County, has
requested the opinion of this office 2s to whether an amorney appointed by the
juvenile court to represent a2 minor or a parent or guardian of the minor is entitled
t compensation from funds of the county.

‘The conclusion is as follows:

An atrorney thus appointed is not entitled to compensation from county funds.

ANALYSIS

The Legislacure at the 1961 Regular Session revised the Juvenile Court Law
(Stats. 1961, ch. 1616, commencing with sec. 500 Welf. & Inst. Code). This
revision made numerous substantive changes pertaining to the detention of minors,
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hearing procedures, and the rights of minors and parents in juvenile courr pro-
ceedings.

Section 633 of the Welfare and Instirutions Code provides that upon the ap-
pearance of a minor or parent before the juvenile court they shall be informed of
their right 10 be represented at every smage of the proceedings by counsel. Sections
634 and 700 provids thoo where the minor or his parent or guardizn desires coun-
sel bur is ind
counsel and in suck & czse, the cours must appoint counsel for the minor if he
is charged with misconduct which would consritute a felony if commirted by 2n
adult. Howeves, thare iz no provision in the Juvenile Courr Law auchorizing the

nd cznaor for that season empiov counsel, the court may zppoint

[ROug

pavment of compensztion o an armrney thus appoinred. Section 741 of the Wel-
fare and Institusicns Coce provides:
“The juvenile court may, in any case before it in which 2 petition
hzs been filzd o5 provided in Article 7 (commencing wich Section 650,
orde: thar thz probzcion oficer obiain che services of such psychiatriss,
: s 25 ma) be required © assist in

osvchologisss, or orher ciinicel ex
lerermining the appropriate trepiment of the minor 2nd as may be re-

quired in the conduct or implemencation of such treacment. Payment for
such services shell be a charge against the counry.”

Parently this seczion would not authorize the compensation of coupsel (Sze 246
Ops. Cal. Arry. Gen. 216, 217).

Other stzrurorr provisions authorizing compensation of court appoinsed
counszl in criminz]l procsedings, sections 9872 and 1241 of the Penal Code ars
not applicable inzsmuch 25 procesdings before the juvenile court are nor criminal
in marure. (sec. 503, Welf. & Inst. Code). Ir should be noted that section 27706
of the Governmsar Code as amended by ch. 1616, Stars. 1961, provides that the
public defender upon order of the court shall represent any person who is encitied
o be represented br counsel but is not financially able to employ counsel in
juvenile courr procesdings wherein the minor is alleged to be or who has been
found to be within the description of secrions 601 or 602 of the Welfare and
Iastitutions Code.

It hos long been established in this state that in the absence of staturory
authorizarion an actorney is noc eatitled to compensation for representing an
indigent person upor the appointment of the court (Hill v. Superior Court, 46 Cal.
2d 169, 172; Rowe v. Yuba County, 17 Cal. G1; Gibson v. County of Sacramento,
37 Cal. App. 523; 3G Ops. Cal. Atry. Gen. 85; 26 Ops. Cal. Arry. Gen. 216; 25
Ops. Cal. Ay Gen. 221).

It is therefore concluded that no authorization exists for the compensation
of an attorney appointed to represent an indigent minor or his parents or guardian
in juvenile court proceedings.
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Opinion Neo. 55-43—March 23, 1955

SUBJECT: ATTORNEY'S FEES cleimed 2s compensation for defending indigent
defendant in z misdemeanor proceeding it a Justice Court, where anorney
was sppointed for such defense by meagistrare of the court in a counry having
no Public Defender are not 2 proper charge against the couaty.

Requested by: DISTRICT ATTORNEY, BUTTE COUNTY.

Opinion by: EDMUND G. BROWN, Atworney General,
E. G. Girard, Depu:y.

Hongcrable C. Keith Lyde, District Atrorney of Butte County, has submirted
the following question for our opinion:
“"Where 2 Magistrate of a Justice Court in a County having no
Public Defender appoints an attorney to defend an indigenr defendant
it & misdem=anor prosecution, after z requast by such defendant for such
an zppointment, and where the Magistrzse approves the appointed actor-
nev's claim for rsesonable compensation, is such a claim, when presented
o the Counsy Auditor, o legal charge against che County?”
Our conclusion may be summarized zs follows:

A claim for compensation by an arcorney appointed by the justice court t©
defend zn indigent defendant in a misdemeanor prosecution is not a proper county
charge.

ANALYSIS
In the absence of statutory authorization, it has long been settled in this state
that an atrorney is not entitled to compensation for services rendered in acing
in the defense of indigent criminal defendants (Rowe v. Yuba County, 17 Cal. 61,
Lamont v. Solano County, 49 Cal. 138; Gibson v. County of Sacramento, 37 Cal.
App. 523; see also 5 Am. Jur. sec. 157, p. 354; 6 Cal. Jur. 2d, sec. 187, p. 385).
In Rowe v. Yuba County, 17 Cal. 61, 63, the court stated:

“.. . it is part of the general dury of counsel to render their profes-
sional services to persons accused of crime, who are destitute of means,
upon the'appointment of the Court, when not inconsistent with their
obligations to others; and for compensation, they must trust to the pos-
sible fusure ability of the parties. Counsel are not considered at liberty
to reject, under circumstances of this character, the cause of the defense-
less, because oo provision for their compensation is made by law.”

Again in Lemont v. Solano County, 49 Cal. 158, the courr held there was no
implied promise on the part of the county to pay an artorney for services rendered
an indigent criminal defendant, nor could the attorney secure repayment from the
county for expenses incurred in defending the prisoner. The weight of authority
in the United Scates is also to the effect that in the absence of starutory authoriza-
tion for payment of assigned counsel, no right o the paymen: for such Services
exists (150 ALR. 1439; 144 ALR. 847). It is cherefors apparent that unless
statutory authorizasion for payment can be found, a court-appointed anorney pas-
forming services in defending an indigent person charged in the justice court with
a misdemeanor cannot be compensated for such services ar county expense.
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In 1941, authority to compensate assigned counsel for an indigent defendant
was first provided for in section 9872 of the Penal Code {Calif. Szars. 1941, Ch
451, p. 1741}, as follows:

“The board of supervisors may by ordinance provide that in any
case in which counsel is assignzd in the superior cours to defend a persan
who Is charged therein wich crime and who desires bur who is unzble o
employ counsel, such counsel, upon recommendztion of the coust or 2
judge thereof, may receive a reasonable sum for compenssztion and for
necessary expenses the amount of which shall be determined by the super-
visors, to be paid out of the general fund of the county.

“This section shall not apply in eny county or cizy and county in
which 2 public defender is elected or appoinced.”

In 1951, section 987a was amerded to provide:

“In any case in whick couasel is assigned in the superior court to
defend 2 person who is charged thersin with crime, or is assigaed in a
mugicipal or justice’s court, or justice court as establisned pursuant o
the Municipal and Justice Courr Act of 1949, to represent such a person
on 2 preliminary examigarion in such a coure and who desires bur who is
unable o employ counsel, such counsel, excepr in 2 couary, or city and
county, in which there is a public defender, shall receive a reasonable
sum for compensation and for necessary expenses, the amount of which
shall be determined by the cours, 10 be paid out of the geperal fund of
the county.”

While in the instant case the services of counsel were performed in the justice
court, such services were not concerned with an examination preliminary to a supe-
rior court proceeding and thus compensation for those services could not be
authorized pursuant to section 987a.

The caly other statute which mighe be applicable is section 29602 of the
Government Code, which states: :

“The expenses necessarily incurred in the support of persons charged
with or convicted of crime and committed to the county jail, and for
other services in relation to criminal proceedings for which no specific
compeasation is prescribed by law are county charges.”
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Therefore, we must determine whether compensation of defense counsel is one
of those “.-. . other services in relation to ctiminal proceedings for which no
specific compensation is prescribed by law.” The present section 29602 was orig-
inally enacred by the Legislature in 1947 and was based on former section 4307
of the Polirical Code (Calif. Stats. 1947, ch. 424, sec. 1, v 1231). In Gibron v.
Comnry of Sacramento, 37 Cal. App. 323, 529, the court in construing section 4307
of the Poiiticzi Code, carefuliy distinguished the case before it from the situation
arising upon the appoiniment of counsel to defend indigent criminal defendants
and concluded :hat in the latter case, *. . . The legislazure, for obvions reasons, bas
made 1o provizion for payment for services rendered by an attorney in such a case,
although it undoubtedly has the right to make such services 2 county charge, to
be compenszted for our of the treasury of the county.” (Iralics added.)

As the present section 29602 of the Government Code is in the exact language
of its predecessor, ssction 4307 of the Political Code, we must assume thar the
Legislarure iniezded to wdopr the judicial construction of the section along with
its langrags, and cherefore compensation o counsel for services rendered in defead-
ing indigenc prisoners was exciuded therefrom {People v. Haliner, 43 AC. 757,
742; Associared Boar ludustries . Marshall, 104 Cal. App. 2d 21, 23; Union Oil
Associates v. Jobnson, 2 Cal, 2d 727, 734-735).

On the basis of the above decisions, it is our opinion that no authericy exists
whereby appointed counssl can be compensated by the county for services rendered
in defending indigencs charged with misdemeanor violations in the justice court.




216 ATTORNEY GENERAL'S OPINIONS © [VoLuMmE 26

Opinion No. 55-185—November 2, 1955

SUBJECT: ATTORINEY appointed by court to represent person financially ua-
able to retain counsel in a proceeding to commit such person as mentally ilf,
under sections 5000 et seq. of Welfare and Insticutions Code may not be paid
fee or reimbursed for expenses from county funds.

Requesied by: DISTRICT ATTORNEY, SAN MATEO COUNTY.

Opinion by: EDMUND G. BROWN, Artorney General,
Elizabeth Palmer, Depury.

- Honorable Keith C. Sorenson, District Artomey of San Mareo County, has
presented the following questions:

1. May an attorney appointed by a judge of the Superior Court to represent
an indigent person who is financially unable to employ counsel in a proceeding
to commit such person as mentally ill, pursuant to sections 5000, e seq., of the
Welfare and Institutions Code, be compensated for his services in representing
such person from funds of the county in which such proceeding is held? '

2. May such an appointed attorney be reimbursed for expenses necessarily
incurred in representing such person?

Qur conclusions may be summarized as follows:

An amotney §o hap ated may nsither be compeasated from county funds for
his services to an indigent persen, nor ¢an he be reimbursed for his necessary
expenses.

ANALYE]

In the zbsence of starurory authorizesion, it has long been settled in this Sate

that an ettorney i not entitied o compensazion or necessary expenses incurred in

entl
representing an indigenr person urporn the 2rpointment of the court (Rowe v. Yuba
County, 17 Cal 61; Viner v. Untrecht, 26 C . 2d "61' Mczcca Construction Co. v
Fickoers, 76 Cel. App. 28 295, 2% Ops. Cel Aoy, Gen. 221, and cases cired L‘zprﬂm)

Section 3034 of the Welfare and Instrurions Code provides thar the judge
may appoint an attoraey to sepresear an alisged mencally ill person ar che hearing
to determine mental iliness and shall appoint an artorney to represent such person
if a request therefor is made. However, there is no stature specifically auchorizing
the payment of compensziion or mecessasy sxpenses 10 an amorney from county
funds for representing an indigen: person in such commitment proceedings. Sec-
zion 5150 of the Welfare and Insticutions Code provides in part as follows:

“The cosr nscessarily incusred in determining the meatal iliness or
insaniry calling for cars or commizmenc under this code of an indigent
person zad securing his admission into z stzte hospital, . . . Is 2 chargs
upon the county frem which he is committed. Such costs mdude the fee
of the medica! examiners allowed by the judge before whom the resti-
mony of the medical examiners is given.”

Medical fees are specifically included but nor attorney’s fees nor his costs. In
view of the long declared policy that attorneys have a dury to perform such secrvices
for indigents gracuitously, we are of the opinion that the legislarure did not intend
section 5150 to be authorization to include attorney's fees and his costs with the

costs chargeable against county funds.
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* The court in Hill v. Superior Court, 134 A.C.A. 783, 788, in referring to
Penal Code section 987(2), authorizing payment of compensation to counsel
assigned to defend persons in cerrain types of criminal proceedings stated the
basic concepr as follows:

“It is true . . . thar throughour the English-speaking world the burden
has been laid upoa atrorneys to give their services freely and withour
compensation to the indigent in need of them, but the very fact thar the
practice endured so long demonstrates that the Legislature has intended
for policy reasons of irs own that this practice should be departed from
in criminal cases.”
‘Other than the reading into section 5150 of the Welfare and Instimtions
Code a provision for compensating attorneys, thete is no specific statute on the

subject. Inasmuch as the Legislature specifically included fees of medical_ examin'ers
bur. not artorneys” fees in section 5150 and in view of the we]l-esrabhsh?d prin-
ciple that an atrorney is not entitled to compensation for the defense of an indigent
when appointed by the court in the absence of 2 specific statute to the contrary,
we can only conclude that che legislarure never intended to include atrormeys’ fees

and expenses with the cost chargeabie against county funds in such a sicwadon.
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Opinion No. 62-101 — August 22, 1962

SUBJECT: ATTORNEY — Right of courr appointed, to defend indigent in meneal
illness hearings, mental illness trials, sexual psychopathy hearings, or sexual
psvchopathy trials to compensation from county funds discussed.

Requested by: COUNTY COUNSEL, SANTA BARBARA COUNTY

Opinion by: STANLEY MOSK, Attorney General
Edward A. Hinz, Jr., Depury

The Honorable Robert K. Cuder, County Counsel of Santa Barbara County,
has requested the opinion of this office as to whether an artorney appointed by the
court to represent an indigent person at menral illness hearings, mental illness
trials, sexual psychopathy hearings, or sexual psychopathy trials is enticled to
compensation from the funds of the county.

The conclusions are as follows:

An atrorney thus appointed at mental illness hearings is entitled to compen-
sation from che funds of the county as fixed by the court only in counties which
have no public defender.

An artorney thus appointed ar mental illness crials, sexual psychopathy hear-
ings. or sexual psychopathy trials is not entitled to compensation from the funds
of the county.

ANALYSIS

In the absence of statutory authorization, it has long been established in chis
State that an actorney is not entitled to compensation or necessary expenses in-
curred in representing an indigent person upon appointment of the court (Hill v.
Superior Conrt, 46 Cal. 2d 169, 172; Rowe v. Yuba County, 17 Cal. 61, 63; Gibson
v. County of Sacramento, 37 Cal. App. 523, 529; 38 Ops. Cal. Arty. Gen. 154;
36 Ops. Cal. Aty. Gen. 83; 26 Ops. Cal. Arry. Gen. 216; 25 Ops. Cal. Auny.
Gen. 221).

Secrion 5054 of the Welfare and Institurions Code, the only secrion relating
to compensation for artorneys at menral illness hearings (26 Ops. Cal. Arry. Gen.
216), provides:
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“The alleged mentally iil persen shall be present ar the hearing, and
if he has no arcorney, the judge may appoint an attorney to represent
him, or if a request is made for an attorney by the alleged mentally ill
person, the judge shall appeiar an artorney to represent him and in a
county where there is no public defender fix the compensation to be
paid by the county for such services, or the judge may order the county
public defender to represenc him at the hearing if he determines the
person is not financiaily able to employ counsel.”

This section provides that the judge at the mental illness hearing must
appoint an attorney for an alleged menrally ill person where requested. In the
absence of a request, the matter of appoinement is in the discretion of the court
(Campbell v. People, 190 Cal. App. 2d 253, 257).

Where an arrorney has been appoinred eicher pursuant to a request or in
the judge’s discreticn, the attorney is entitled to compensation from the funds of
the county as fixed by che court in counties which do not have a public defender.

Sections 5125-3129 of the Welfare and Instirutions Code provide for a ]ury
trial as to the question of mental illness after the menzal illness hearing., These
sections do not provide for compensation for court-appointed atrorneys.

Section 5511 of the Welfare and Institutions Code, which provides for the
appointment of counsel at sexval psychoparhy hearings states as foilows:

“The alleged sexual psychopath shall be present ar the hearing, and

if he has no attorney, the judge may appoint an attorney to represent him,

or the judge may order the county public defender to represen: him ar

the hearing, if he decermines that the person is not financially able to

employ counsel.”

This section does not provide for compensation for court-appointed counsel,
It is, however, within the judge’s discretion where he determines thac the person
is not nancially able to empley counsel to appoine the county public defender.

Secrion 5512.5 of the Welfare and Instirutions Code providing for the righe
to 2 jury trial following the sexual psychopathy hearing states as follows:

“Persons committed as sexual psychopaths to the department for

placement in a state hospiral following an observation placement under

this chaprer shail have rthe same rights to jury trial as provided in this

code for mentally ill persons.” :

This section, obviously, provides for the same righes which exist ar mental
illness trials where; as shown above, no right to compensation exists.

Thus, in view of the long established principle thac an attorney is not entitled
to compensation for representing an indigent person when appointed by the court
in the absence of a specific statute so providing, a county is not chargeable for
attorney fees at mental illness trials, sexual psychopathy hearings, or sexual psy-
chopathy trials. At mental illness hearings, however, the Legistature has expressly
provided that such actorneys are enritled to compensation from the funds of the
county as fixed by the court in counties which have no public defender,



